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REFORMING THE NATIONAL LABOR
RELATIONS ACT: A CAUTIONARY NOTE
David Weinstein*

I.

INTRODUCTION

In 1955, 35 percent of all workers in the private sector belonged
to unions, today only 16.8 percent are members and the percentage
is destined to fall even more unless something changes.' This sharp
decline in unions' fortunes has triggered a number of inquiries into
its causes and has stimulated a number of proposals to correct it.
The would-be reformers are essentially agreed on the causes but
this apparent agreement on causes masks rather sharp differences
about the ultimate objectives to be achieved by labor law reform.
Those who favor removal of what they believe are abuses and distortions in the interpretation and administration of the National Labor
Relations Act (hereinafter "Act" or "NLRA"),2 explicitly or implicitly, wish to return to some earlier state of affairs in which the Act,
in their view, was correctly interpreted and administered. Removal
of the perceived distortions and abuses, however, would not move us
forward but only back to the conditions which prevailed before they
arose.
Others would take it a step further ahead, but do so by moving
us even farther back to still happier days. This apparent paradox is
explained by the history of the NLRA. It is not a single statute but
an amalgamation of several different laws with conflicting objectives.
The original version was the Wagner Act of 19353 which moved the
federal government from comparative neutrality in the struggle between unions and employers to active support for unions organizing
* Professor of Law, Temple University School of Law. Special thanks is owed to Dorothy
A. Widner, Temple Law School class of 1990 who provided unlimited and invaluable assistance in the preparation of this article.
1. 130 Lab. Rel. Rep. (BNA) 144 (Feb. 6, 1989).
2. 29 U.S.C. §§ 151-160 (1982).
3. 29 U.S.C. §§ 151-160 (1982).
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and collective bargaining."
The Labor Management Relations Act of 1947 (hereinafter
"Taft-Hartley Act") 5 recognized the rights of employers and employees to oppose or refrain from union activities and collective bargaining. The Taft-Hartley Act purported to restore a balance between the rights of employers and unions to organize and the rights
of employers to resist.' A focus on "rights," however, ignores important questions about the ability of each side to exercise its rights and
the willingness and capacity of the other to frustrate that exercise.7
The 1959 Landrum-Griffin Act amendments limited the right of
unions to use certain of its most effective economic weapons. 8 This
limitation was exacerbated by the increased ability and willingness
of employers to use, legitimately and illegitimately, economic power
to frustrate union organizing and collective bargaining.9 Some trade
union leaders and others believe that the trade-offs made by Congress have destroyed union organizing because the unions lost any
effective capacity to engage in strikes or secondary activity while
employers have retained their power to defeat unions. 10 These people
advocate repeal of the Act and conclude that there will be fundamental barriers to organizing so long as the National Labor Relations Board (hereinafter "NLRB" or the "Board") regulate the use
of economic power by unions."1
Most proponents of reform of the Act stop well-short of advocating either outright repeal or even major changes in the statutory
balance established by the 1947 and 1959 amendments. As will be
seen, they conclude that employers have used illegitimate tactics
such as delay, litigiousness and commission of unfair labor practices
to defeat union organizing and bargaining. They propose administrative and remedial reforms designed to remove the benefits that employers accrue by creating delay and fear, both of which undermine
4.
5.

W. GOULD, PRIMER ON AMERICAN LABOR LAW ch. 3 (2nd ed. 1986).
29 U.S.C. §§ 141-188 (1982).

6. See Mikva, The Changing Role of the Wagner Act in the American Labor Movement, 38 STAN. L. REV. 1123, 1127 (1986) (stating that the Taft-Hartley Act left basic pro

tections for workers intact, but attempted to counteract perceived excesses in union power).
7.

See R. FLANAGAN, LABOR RELATIONS AND THE LITIGATION EXPLOSION (1987).

8. Labor-Management Reporting and Disclosure (Landrum-Griffin) Act of 1959, 29
U.S.C. §§ 401-531 (1982).
9. See generally Gold, The Capricious Lure of Labor Law Regulation, 89 W. VA. L.

REV. 883 (1987).
10.

See, e.g., Trumka, Why Labor Law Has Failed, 89 W. VA. L. REV. 871 (1987)

(setting forth the position advocated by the president of the United Mine Workers of
America).
11.

See id.
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union support.12 The substantive changes these reformers propose
are correctives that challenge few, if any, basic assumptions.
There are, however, others who would repeal certain key provisions of the 1947 and 1959 amendments to the Act and return to the
goals of the original Wagner Act."3 They are less confident that
cleaning up abuses, speeding up case processing and beefing up remedies will really make enough of a difference. They propose to limit
the ability of employers to campaign against unions and avoid initial
collective bargaining agreements, and also to remove some restrictions on the use of union economic power.
These proposals rest on a number of untested assumptions about
their necessity, efficacy and desirability if, indeed, they actually did
work. This article will explore some of these untested assumptions.
Although it is impossible with our current knowledge and understanding to conclusively validate or invalidate these assumptions,
some important open questions need to be answered before Congress
acts to reform the NLRA. It must, first, decide if the proposed reforms are really necessary. There is a coincidence between employer
manipulation of administrative and remedial deficiencies and the decline of union success in organizing but, mere coincidence does not
necessarily establish the causal relationship upon which the reformers so heavily rely. There may be more compelling factors that explain union decline and which are now changing in ways that will,
quite independently of statutory or administrative reform, improve
the unions' chances of success.
Second, increased regulation or outright prohibition of illegitimate tactics will only directly affect those who employ such tactics.
If a substantial majority of employers win without violating the law
or manipulating the system, then any such reforms will not directly
affect them. There may, of course, be indirect effects of reform, especially on the climate for organizing, but the bulk of reformers lack
any model for predicting how changes in climate would translate
into increased organizing.
12. See infra text and accompanying notes 20-36 (discussing those reformers in more
detail).
13. Among the proponents of this position the most cited author is Professor Weiler of
Harvard School of Law. See, e.g., Weiler, Milestone or Tombstone: The Wagner Act at Fifty,
23 HARV. J. ON LEGIS. 1 (1986) [hereinafter Weiler, Milestone or Tombstone]; Weiler,
Promises to Keep: Securing Workers Rights to Self-Organization Under the NLRA, 96
HARV. L. REV. 1769 (1983)[hereinafter Promises to Keep]; Weiler, Striking a New Balance:
Freedom of Contract and the Prospect for Union Representation, 98 HARv. L. REV. 351
(1984) [hereinafter Weiler, Striking a New Balance]; see also infra text and accompanying

notes 17-19 (discussing the concept of repeal in more detail).
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Indeed, this seems to be the chief deficiency in the reformers'
positions. They focus on correlations between abuses and employer
success or union failure, but they do not adequately explain how it
came to be that employers decided at some point to take advantage
of preexisting weaknesses in the system which they did not exploit
earlier. Without some sense of how the actors respond to the inherent incentives and disincentives in the present system, Congress will
have great difficulty in formulating reforms that actually work.
Finally, assuming that some reforms will increase union organizing success, Congress must decide if that is what it really
wants. Most analysts seem to believe that removing abuses will return union organizing to some preexisting successful path from
which it has been artificially deflected. Implicitly, this prior path is
taken to be the "natural" but, one based on the reformers' own arguments, they assume this path was shaped by government policies,
some of which they propose to change. By merely removing abuses,
however, one would at best return to success rates which prevailed
prior to the abuses. Others, whose proposals are more far-reaching,
would like to reproduce union success rates prevailing before the Act
was amended in 1947 and 1959 and before employers so actively
resisted organizing.
Since, as is argued below, unions are likely to do better even
without any changes in current law and practice, modifications may
(and some of the major ones almost surely would) produce a considerable increase in organizing success and collective bargaining. Congress must decide if this is what it really wants. Even advocates of
serious reform have expressed reservations about the value and future of collective bargaining. 14 Traditional justifications for it emphasize the security and participation unions provide. 15 As governments at all levels provide statutory and common law protections
equaling or exceeding those which unions can offer to workers and as
employers co-opt unions' economic and participatory programs, these
justifications no longer ring as true as they once did. The traditional
justifications embody a rather narrow view of the role and functions
of autonomous worker organizations. There are some who envision a
broader role in which unions not only ensure the genuine labor-management cooperation our country needs to compete internationally,
but also ensure that workers will be able to take advantage of the
enhanced statutory and common protections adopted for their
14.

See Weiler, Milestone or Tombstone, supra note 13, at 18.

15. See id.
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benefit. 16
Unions, in this view, are essential tools of national industrial
policy and, therefore, should be actively encouraged. Congress will
have to carefully ponder such a radical change in usual assumptions.
Whatever the ultimate justification for unions, the more expansive proposals to improve their success would curtail the freedom of
choice of both employers and employees. To promote organizing dramatically, Congress will have to limit the ability of employers to resist unions and force more employees, who do not want unions, to
accept their majority rule. Not only does this cut against the grain of
current practice, it also means that Congress will have to decide how
it can protect individuals' rights at the same time that it is increasing the power of labor organizations over workers.
It will not be possible to adequately address all of these intended and unintended side effects of labor law reform within the
confines of this article, but some thoughts are offered below for further consideration. The main focus here is on the reform proposals,
their necessity and their efficacy. The conclusion is that anyone who
would benefit from most of the proposed modifications probably does
not need them.
II.

SCOPE OF REFORM

One may divide reformers into three broad schools: 1) those
who would repeal the Act; 2) those who remove abuses and distortions; and 3) those who would make more radical changes to promote organizing. The repealers may be divided into two major factions which, as will be seen below, operate on markedly different
assumptions. The first group consists of trade union leaders and their
supporters who wish to repeal the NLRA so they can once again use
economic weapons denied to them by the Act. 7 They are willing to
remove similar restrictions on employers and slug it out with them.
The other advocates of repeal believe that market forces supplemented by the common law of torts and contracts will produce, on
balance, more desirable outcomes for workers, employers and the
economy than any regulatory system, NLRA or otherwise, can.'
Tort and contract law would impose some limits on the union's use
16. See Address by Prof.John T. Dunlop of Harvard University on Legal Framework
of Industrial Relations in the United States, Daily Labor Report (BNA) No. 194, at E-1
(Oct. 7, 1985)[hereinafter Dunlop's Address].
17. See Trumka, supra note 10.
18. See Epstein, A Common Law for Labor Relations: A Critique of the New Deal
Legislation, 92 YALE L.J. 1357 (1983).
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of economic weapons so there would be regulation, but not in the
present form.19
A much larger group of reformers would remove what it views
as distortions or abuses of the system by employers who use delay
and unfair labor practices to defeat organizing. They cite empirical
studies which show that a union's chances of winning an organizing
drive decrease substantially if the employer can delay the election
and if the employer commits unfair labor practices to intimidate prospective voters.20 Both instances of delay and the commission of unfair labor practices are increasing,2 1 and the Board seems unable to
act either expeditiously or, because of its emphasis on remediation of
individual wrongs, effectively, to deter violations that impact group
interests.22 The Board's remedies are particularly ineffective in deterring willful violators who have little to fear from reinstatement of
improperly terminated workers and of back pay awards to them. 3
Since most people do not wish to return to a company which summarily discharged them, and have to earn a living, the intentional violator that gets credit for interim earnings stands to lose little and gain
much from violating the law.2 4
This group's proposals fall into three broad catagories. Some
would lave Congress or the NLRB streamline its structure and procedures to remove delay and make remedies more meaningful. Their
proposals include: expanding Board membership and term of office;
limiting appeals from administrative law judges' decisions; making
Board orders self-enforcing; using special mediation staff; increasing
use of rule-making and other public guidance; raising jurisdictional
standards to reduce NLRB caseload; establishing mandatory time
tables for case processing; abolishing forum shopping; using smaller
panels to decide cases; and giving higher priority to certain classes of
unfair practice cases.2 5
19. See Klare, Workplace Democracy and Market Reconstruction: An Agenda for Legal Reform, 38 CATH. U.L. REV. 74 (1988)(discussing this proposition).
20. See R. FREEMAN & J. MEDOFF, WHAT DO UNIONS DO? ch. 15 (1984) (reviewing
and assessing these epirical studies); see also R. FLANAGAN, supra note 7; Roomkin & Block,
Case Processing Time and the Outcome of Elections: Some EmpiricalEvidence, 1981 U. ILL
L. REV. 75.
21. See R. FLANAGAN, supra note 7; R. FREEMAN & J. MEDOFF, supra note 20.
22. R. FLANAGAN, supra note 7; Weiler, Promises to Keep, supra note 13, at 1778.

23. See R.
24.

FLANAGAN,

supra note 7 (analyzing this propositon).

See Weiler, Promises to Keep, supra note 13, at 1791.

25. See Irving, The Crisis at the NLRB: A Callfor ReorderingPriorities,7 ENIPLOYE
REL L.J. 47 (1981)(noting that a caseload crisis necessitates significant changes in NLRB
procedures); Silver & Mavoy, The National Labor Relations Act at the Crossroads,56 FORDHAM

L. REv. 181 (1987)(providing a suggestion that a national conference of representatives
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Others propose broader changes in procedure or structure such
as assigning to the federal courts, either the U.S. District Court26 or
a special labor court, 27 jurisdiction over unfair labor practices and
representation elections. The immediate availability of judicial monetary remedies, injunctive relief and the court's contempt power
would, in theory, eliminate many of the problems of delay, noncompliance, and inadequacy of remedies to vindicate group rights as distinguished from individual rights.28
A third subset of those who would, in essence, restore the status
quo ante advocate remedial changes such as: double or treble damages for illegal discharges (without any offset for interim earnings);
denial of the right to discharge union activists without Board permission; temporary injunctions to restrain employer violations and maintain the status quo; denial to willful violators of the right to contract
with the federal government; limits on use of strike replacements and
make-whole remedies for refusal to bargain. Some among this group
would also strengthen the unions' organizing effectiveness by expanding their right to use slowdowns or partial strikes and engage in
secondary activity.29 Many of these reforms were embodied in the
ill-fated Labor Reform Act of 1978. 30 If past and present legislative
of labor, management and the public be convened to consider proposals such as those proposed
above to reduce backlogs and delay).
26. See Farmer, Transfer of NLRB JurisdictionOver Unfair Labor Practices to Labor
Courts, 88 W. VA. L. REV. 1, 11 (1985) (discussing the special labor division of U.S. District
Courts and U.S. Attorney's Offices).
27. See Morris, The Casefor Unitary Enforcement of FederalLaw-Concerning Specialized Article III Court and Reorganization of Existing Agencies, 26 Sw. L.J. 471 (1972)
(calling for interpretation and enforcement of existing federal labor laws by a specialized labor
court).
28. See Gregory, Proposals to Harmonize Labor Law Jurisprudence and to Reconcile
Political Tensions, 65 NEB. L. REV. 75 (1986) (including a discussion and critique of proposals to establish a non-appellate labor court).
29. A representative group which proposes these types of reforms (although no one proposes all of them) includes: Bierman, Toward a New Model For Union Organizing: The Home
Visits Doctrine and Beyond, 27 B.C.L. REv. 1 (1985); Craver, The NLRA at Fifty: From
Youthful Exuberance to Middle-Aged Complacency, 36 LAB. L.J. 604 (1985); Marshall, Future of the American Labor Movement: The Rule of Federal Law, 57 CHI[-]KENT L. REv.
521 (1981); Summers, Past Premises, Present Failuresand Future Needs in Labor Legislation, 31 BUFFALO L. REV. 9 (1983).
30. See 1978 CONG. Q. ALMANAC 284-87 (providing a history of the rise and fall of this
legislation). The Labor Reform Act of 1978 was the last major attempt at a comprehensive
overhaul of the National Labor Relations Act. See id. As passed by the House of Representatives, on October 6, 1977, the legislation (HR 8410) streamlined NLRB procedures and stiffened penalties for labor law violators. Id. Specifically, HR 8410 provided for:
-quick deadlines for holding union representation elections (25 days for majority
card showing and up to 75 days in exceptional cases);
-union access to company premises with comparable employer access to union
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proposals are any guide, this group's views have the ear of Congress.
Although there is great diversity among those placed here in the
second group of reformers, they all seem to share a broad common
goal to remove barriers to organizing which result from administrative or remedial failure.31 For the most part, they do not challenge
the legitimacy of the basic rights granted to employers by Congress
so long as these rights are exercised within the letter and spirit of the
law. 2 In particular, they do not question the right of employers to
campaign against unions in representation elections and they do not
question the right of employers to resist collective bargaining agreements, although they would eliminate abuse in the exercise of those
rights. 33 Their more limited goal is restoration of a fair system for
exercise of pre-existing rights.
The third group of reformers challenges several basic assumptions behind the Act, especially those underlying the Taft-Hartley
Amendments. One assumption is that employers have the right to
campaign actively against unions, and another is the prohibition
against the government, directly or indirectly, to require parties to
enter into collective bargaining agreements or accept dictated contract terms. The chief proponent of more sweeping changes is Professor Paul Weiler of Harvard Law School.34 Although his starting
point is the same as others, he recognizes the limits of remedial and
procedural reform and proposes more sweeping changes including:
instant elections; bans on permanent replacement of strikers; expansion of permitted secondary activity; union discipline of members
halls during representation campaigns;

-double back pay to employees. illegally fired for union activities;
--"make whole" remedies for wages lost during an employer's refusal to negotiate a
first contract;
-federal contract debarment for repeated labor law violators;
-- court enforcement of NLRB orders absent a company appeal within 30 days;
required use of injunctions against employers during organizational drives to prevent
unlawful discharges; and

-increased NLRB membership (from 5 to 7 members), and small panel handling
of routine cases.
See id.
Despite initial success, HR 8410, as amended and reported to the Senate Committee on

Human Resources, met considerable resistance on the Senate floor. See id. Following a five
week filibuster, the bill was recommitted to the Human Resources Committee, never to resurface as a comprehensive package again. See id.
31. See supra note 29 (providing examples of these reformers).
32. See id.
33. See id.
34. See, e.g., Weiler, Milestone or Tombstone, supra note 13; Weiler, Promises to Keep,
supra note 13; Weiler, Striking a New Balance, supra note 13.
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who cross a picket line; judicial civil damage remedies for illegal discharges; and binding arbitration of initial agreements as a remedy
for refusals to bargain in good faith. 5
Weiler, while purporting simply to be proposing more effective
ways to negate employer power through remedial and administrative
reform, is really proposing a restructuring of the basic power relationship between labor and management. He would eliminate not
only illegitimate employer opposition to unions and collective bargaining but also much of the presently legitimate opposition. He
cites with approval the Canadian experience where reforms such as
those he proposes have contributed to degrees of union organizing
success and union penetration of the private sector exceeding any we
have ever seen in this country.3 6 His proposals are qualitatively different in their challenge to and their ramifications for our industrial
labor-relations system.

III.

WILL ADMINISTRATIVE AND REMEDIAL REFORM WORK?

One reason Weiler would go beyond correcting abuses is that he
doubts that administrative and remedial reforms will make much of
a difference in union success. There are'two measures of union success. One is the percentage of private sector workers who are represented by unions, the other is the success rate in representation
elections.
Union density is a function of a number of factors such as organizing effort, economic climate, regulatory environment and employer resistance. Even if unions had won every representation election since 1950, they would still have represented a smaller
percentage of the total private work force than they did in 1955.11
Structural, attitudinal and other changes in the work force and the
economy will continue to cause an erosion in union strength unless
there are some dramatic reversals in union organizing.
A number of analysts have tried to determine why unions have
fared so poorly in representation elections. 8 Their studies indicate
35.
36.
37.
1980, 38

See id.
See Weiler, Promises to Keep, supra note 13, at 1816-19.
See Dickens & Leonard, Accounting for the Decline in Union Membership, 1950INDUS. & LAB. REL REV. 323 (1985) (providing a study that analyzes post-1950

trends in union organizing and challenges the view that the reduction in the unionized share of
the workforce is caused primarily by the decline in employment in highly unionized
industries).
38. A number of empirical studies are summarized and reviewed in R. FREEMAN & J.
MEDOFF, supra note 20. See also Dickens & Leonard, supra note 37; Heneman & Sandver,
Predicting the Outcome of Union CertificationElections: A Review of the Literature, 36 IN-
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that employer resistance, both legal and illegal, is an important correlate of the union's decline, although the effort expended on organizing and the general economic climate and industrial mix nationally all played an important role in union success. The studies,
however, tend to assign less weight to the economic variables."
These findings pose several questions. Even though delay and
meritorious unfair labor practice charges have been rising steadily
for years, and the NLRB under the Reagan Administration was unsupportive of union organizing, since the early 1970's, a union's
chances of winning representation elections has changed remarkably
little. In the 1973-78 period, unions won approximately 47 percent of
all private sector representation elections40 and in the 1980's,
through the first half of 1988, unions won approximately 45-48 percent of all representation elections. 41 Despite all the changes in the
economy, the composition and philosophy of the Board, the commission of unfair labor practices and delay in case processing, unions
have fared nearly the same during the entire period.
It is not entirely clear what this means but, at a minimum, it
appears thaf there is some irreducible demand for unions which survives despite all the barriers to unionization. The data also suggest
that the explanations offered for union decline leave something to be
desired, having predicted a lower election success rate than actually
materialized.
It may well be that the empirical studies are too limited to offer
any guidance for policy. Most are inductive studies in which analysts
offer post hoc theoretical justifications to explain empirical relations.42 The identification of a relationship is not the same, however,
as proving a causal relationship. 43 For example, there is a correlation
between unions' expenditures on organizing and their organizing success, but in which direction does cause and effect run? Did the unions forego opportunities to gain members because they cut back on
organizing expenditures or did they cut back on organizing because
the estimated gains were outweighed by the projected costs?
These studies focus on static relationships and fail to explain the
dynamic interaction among the variables studied. In an interesting
DUS.

& LAB. REL REV. 537 (1983).

39. See supra note 38 (providing supporting authorities).
40. See Heneman & Sandver, supra note 38, at 537.
41. Daily Labor Report (BNA) No. 66, at B-1 (April 7, 1989); Lab. Rel. Week (BNA)
Vol. 2, at 769 (Aug. 10, 1988).

42. See Heneman & Sandver, supra note 38, at 551-55.
43.

See Voos, Trends in Union Organizing Expenditures, 1953-1977, 38 INDUs. & LAB.

REL. REV. 52 (1984)
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study, Professor Robert J. Flanagan of Stanford Business School attempted to trace the dynamic relationship between union organizing
and employers' willingness to use delay, unfair labor practices and
associated litigation to resist unions." He concluded that an employer is willing to violate the law if the expected payoffs exceed the
expected costs. Flanagan describes the employer's and union's decision-making processes in terms of action and reaction rather than
simply using aggregate data to construct correlations between
variables.
His study suggests that the potential to manipulate the system
or violate the law is alway present. However, it is unclear why some
employers decide to use the weapons available to them and others do
not. One possible explanation is that when operating with a union
becomes markedly more expensive than operating without one, employers respond by increasing their resistance to unions.4 5
Even when the costs of non-compliance with the law are figured
in (e.g., litigation costs, back pay remedies), it may still be cheaper
to resist. Board decisions favoring employers4" also reduce the costs
of resistance which, in turn, further spurs employers to resist. Consequently this, produces unfair practice charges by individuals and unions that create additional backlog and delay which, in turn, increase
the rewards of resistance, and so forth. What triggered this entire
vicious circle was, however, the prospect of economic gain from noncompliance. Flanagan uses the union/nonunion wage differential as
a measure of the cost of unionization and concludes that resistance
increases as the differential grows larger because the cost of unionization increases.
If this differential was higher in the past than it is now, the
rewards of resistance would have been substantial. In fact, through
the early 1980's, the differential continued to grow even as the economy slipped.4 7 The U.S. economy experienced rolling recessions with
one sector after another feeling the negative effects of dramatically
increased energy costs, severe inflation, serious foreign competition,
lowered productivity, abnormally high unemployment and decline in
the most heavily unionized mass production industries.4 8 This was a
44.

See R.

FLANAGAN,

supra note 7.

45. See id.
46. See Levy, The Unidimesional Perspective of the Reagan Labor Board. 16

RUTGERs

L.J. 269 (1985) (providing a comprehensive analysis of Reagan era NLRB decisions).

47. See R.
48.

FLANAGAN,

supra note 7.

See Millspaugh, America's IndustrialRelations Experiment: Legal Scholarship As-

sesses The Wagner Act, 32 ST. Louis U.L.J. 673 (1988).
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most uncongenial atmosphere for union organizing. Employers resisted because they could no longer pass higher labor costs on to consumers. They also wished to innovate, but feared the work restrictions which unions seek. Finding a ready supply of replacement
workers, employers were more willing to take a strike. Workers,
under the circumstances, were reluctant to risk their already insecure jobs.
Of course, some of the blame for lack of success has to rest with
the unions themselves. They were slow to recognize changes in the
economy and the work force, they failed to change organizing tactics
to reach different types of workers and they did not increase organizing efforts. 49 The greater part seems, however, to be attributable to
the deep shifts in the economy. The reformers rely on empirical studies which assign a lesser weight to economic factors.50 As the analysts recognize, however, the studies cannot discount the possibility
that deep structural changes in the U.S. economy negatively impacted the ability of unions to organize.5 1 The hypothesis here is that
it is not coincidental that the economy and union organizing success
declined simultaneously.
If this is so, then one would expect an upturn in the economy
and tightening of the labor market, together with narrowing image
differentials to improve the unions' batting average. To put it another way, the unions were experiencing a cyclical rather than a secular decline. External economic forces and the unions' slow response,
together with increased incentives for employers to resist, may account for the problems that many attribute to the substantive, remedial and administrative deficiencies of the Act and its enforcement.
Unions seem destined, in any event, to do somewhat better even
without any of the proposed changes in the Act. Unemployment has
fallen to a level last seen in 1973, a 16 year low. 5 2 Profits are up, the
number of young people entering the labor market is falling, U.S.
companies are more competitive internationally and the labor movement is more cohesive than it has been in years. Except for pockets
of hard-core unemployment, the country is facing a shortage of
workers, not a shortage of jobs.5 3 Factory utilization rates have im49.

See Liscio, From Give-up to Gimme: Labor Assumes a More Aggressive Bargaining

Stance, Barrons, April 10, 1989, at 8.
50.

Dickens & Leonard, supra note 37, at 332-33.

51.

See Id.

52. Forsyth, Current Yield! A Second Look at Jobs Data, and Bonds Dip, Barrons,
April 10, 1989, at 56; see also Gupta & Tannenbaum, Labor Shortages Force Changes at
Small Firms, Wall St. J., May 22, 1989, at BI, col. 8.
53. Wall St. J., March 27, 1989, at Al, col. 8.
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proved to the point where the concern is overheating, not
underemployment. 4
Even the symbols have changed. The Reagan administration's
willingness to terminate public employees-air traffic controllers represented by PATCO-who struck in violation of statute, became the
symbol, if not the cause, of employer resistance to private sector unions and their demands. Today, the symbol is union solidarity and
resistance to Eastern Airlines. Even Eastern's pilots' organization, a
group not previously known for its militancy or respect for union
picket lines, joined the walkout, driving Eastern Airlines into bankruptcy. 55 The NLRB has itself also become more accommodating.
Recently, it imposed new rules for health care industry bargaining
units which should speed up organizing. 6 It may well be that the
reform proposals are addressing yesterday's problems and while too
late to do much good may cause future harm.
IV.

EFFICACY AND COSTS OF ADMINISTRATIVE AND REMEDIAL
REFORM

If Congress intends to act, proposals to speed up Board
processes and strengthen Board remedial powers are likely to have
limited success. First, they directly affect only those employers who
rely on delay and unfair labor practices to defeat union organizing
drives. The available data suggests that only a minority of employers
use such tactics.5 Most employers, either obey the law or, if not,
commit violations which unions do not pursue through the NLRB
processes. 8 Remedial reform will not affect these employers.
Even employers who violate the law may not be deterred by
adoption of proposals which, for example, require the Board to seek
injunctions against employers. The federal courts and the NLRB
would have to deal with thousands of extra law suits which they may
not be equipped to handle.5 9 In any event, increasing the compliance
burden will simply increase the delay.
Another proposal is the use of punitive damages such as double
or treble back pay awards in cases of improper discharge of union
activists. Such penalties clearly increase the cost of illegal resistance
but no one can be sure if they are too high, too low or just about
54.
55.
56.
57.
58.
59.

Id.
See
131
See
Id.
See

Liscio, supra note 49.
Lab. Rel. Rep. (BNA) 1 (May 1, 1989).
R. FLANAGAN, supra note 7.
Weiler, Striking a New Balance, supra note 13.
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right. 0° Employers benefit from illegal discharges by not only ridding
themselves of the individual employee, but also scaring other employees into abandoning their support for the union. Double or treble
back pay awards to individuals may, in some cases, be too low to
discourage illegal resistance if the rewards from group discouragement are great enough. In other cases, the penalty may be too high
and the employer, for fear of violating the law, will retain poor employees who deserve to be fired. Even those proposing a ban on all
discharges during an organizing drive, carve out an exception for
truly awful employees who seek to avoid their just desserts by hiding
behind union activity."1 In any event, employers will simply change
tactics to avoid the penalized behavior while trying in other ways to
retain the benefits of resistance to unions.
Proposals to eliminate delay also have their limitations. Delay is
inevitable and built into the system; cases simply take time to process if we wish to give both sides a chance to participate equally.
The problem is that even short delays in holding elections or remedying unfair practices adversely affect the union's chances of winning a
representation election."2 Moreover, the minority of employers who
use delay as a tactic are likely to be the same ones who commit
unfair labor practices as a tactic. Delay will persist unless the latter
problem is dealt with and that may be difficult to do.
Weiler, for one, is convinced that remedial reform alone will not
be effective and urges Congress to remove the opportunity for employers to use delay and unfair labor practices to defeat union organizing.6 3 His proposals for instant elections and arbitration of first
contracts as a remedy for failure to bargain in good faith would reduce such opportunities, but at what price? These proposals as well
as some of Weiler's others (e.g., bans on permanent strike replacements; increased use of secondary activity in support of primary
strikes; and union discipline of members who cross the picket line),
all tend to promote unions' institutional interests at the expense of
individual choice.
Without employer campaigning, employees will be denied access to valuable information bearing on their upcoming choice. The
only realistic source is, however, the employer who will not have time
to prepare and present the information. First contract arbitration
60. See R. FLANAGAN, supra note 7.
61. See Smisek, New Remedies for DiscriminatoryDischargesof Union Adherents During Organizing Campaigns, 5 INDUS, REL. L.J. 564 (1983).

62. See Roomkin & Block, supra note 20.
63. See Weiler, Promises to Keep, supra note 13.
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substitutes a third person's choice for that of the parties.
Proposals to bar permanent replacements and permit more secondary activity are intended, in tandem, to make the right to strike
more effective. There is a question whether these measures are really
needed. Some employers use permanent replacements, but only when
lower skill levels, minimal training requirements, relaxed quality
control and, above all, willingness of workers to cross a picket line all
coincide. Employers have to consider the full costs of using permanent replacements which include picket line and other types of violence, and a divided and demoralized work force since at least some
of the strikers will eventually return to work alongside their replacements. Employers who hire replacements, realistically, have to guarantee that they will not be terminated at the end of a strike. If an
employer terminates the replacement workers as part of a strike settlement, it might face a suit by the replacements.64 Having taken on
this additional financial burden, a company which uses replacements
has really committed itself to getting rid of the union. Not many
employers are willing or able to declare open warfare on their incumbent unions.
The present ability and willingness of employers to permanently
replace strikers is probably much less than one would imagine. If
nothing else, the tightening of the labor market suggests that employers will not be able to find the numbers of skilled, unemployed
workers willing to cross picket lines that they could in the late 1970's
and early 1980's. Changed circumstances may again have taken the
urgency out of any proposed changes in the law.
Weiler also argues that strikers need additional weapons when
employers operate during a strike. His answer is to let unions in such
cases do indirectly that which they cannot do directly, i.e. stop the
employer's goods and services from flowing into the stream of commerce. He proposes that limited secondary picketing be permitted
when an employer operates during a strike and a majority of employees support the strike. Picketers would be allowed to urge employees of secondary employers to stop using, handling, processing,
or servicing the goods and services of the struck employer.65 A successful single product boycott would produce the same interdiction
as a successful primary strike. If the employer cannot operate during
the strike, then this tactic will, of course, not be necessary.
Weiler recognizes the potential for "top-down" organizing and
64.
65.

Belknap, Inc. v. Hale, 463 U.S. 491 (1983).
See Weiler, Striking a New Balance, supra note 13.
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interference with employee choice when unions use secondary activity to force reluctant primary employers and employees to support it.
By limiting its use to economic strikes that command majority support, he has removed some but not all of the intrusion on free choice
implicit in his proposals. 66 Under Weiler's proposal, an employer, a
bare majority of whose employees choose to cross the picket line,
could be forced to close down because of relentless secondary pressure by the union. Imposition of union fines on employees crossing
the picket line would further enhance union power.
The change from current practice is likely to be substantial. If
40 percent of the employees in a bargaining unit choose not to honor
the picket line, it is probable that the strike has already failed and
the remainder will drift back to work. Weiler would permit the 60
percent who support the strike to make effective strikes which otherwise would have failed. This is a radical shift of power. Union leaders would gain power which they have not had in years. Despite
Weiler's recognition of the negative potential for "top down" organizing and the limitations which he proposes to remove some of
this potential, he clearly seems to prefer institutional to individual
interests. He would require recognition of unions based either on authorization cards or quick elections, both of which permit the union
to organize without effective employer opposition.
He would also require that employees work for at least several
years under a negotiated or arbitrated collective agreement.6 7 The
union is expected in this period to entrench itself, proving its worth
and lobbying for more support. Entrenchment would make it more
difficult for employees who oppose the union to do so and would further reduce their freedom of choice.
V.

WHY PROMOTE UNION ORGANIZING?

Since Weiler intends to promote more organizing and, more collective bargaining and more collective labor agreements, he recognizes that he must demonstrate the advantages of this course, given
its costs. He has offered several traditional justifications for it, but he
has also expressed reservations about collective bargaining.68 One
justification that he identifies is the introduction, through collective
bargaining, of democratic participation in the workplace. He argues
that career employees in mature enterprises have neither the mobil66. See id.
67. See id.
68. See id.
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ity nor choice among alternative jobs to be able to use their market
power, i.e. the threat to go elsewhere. Without such a credible
threat, the average unorganized employee lacks the power to bargain
effectively with his or her employer. Weiler claims that collective
action through unions will give the career employee a voice in the
terms of employment, how authority is exercised and the conditions
under which work is performed.e"
Weiler also argues that in addition to increased control (and
higher wages), collective bargaining agreements benefit career employees by: .1) substituting standardized wage systems for management discretion, typically reducing wage disparities; 2) allocating a
larger percentage of the compensation package to fringe benefits,
such as pensions, and life and accident insurance; 3) transforming
employment-at-will into a tenure-like arrangement by requiring the
employer to show just cause for dismissal, using seniority for layoffs,
promotions and transfers, and submitting decisions to arbitral
review.70
Weiler's defense of collective bargaining is, by his own admission, a traditional one and is met by traditional responses from both
sides. One group questions whether unions produce the net social
utility that Weiler, and those upon whose findings he relies, claim. 1
The opposition argues that increased wage costs and associated lowered rates of production combined with income equality between
union and nonunion workers offset any gains that might be achieved
from the improved productivity of an unorganized work force. These
critics believe that enlightened nonunion employers are voluntarily
granting their employees the job security and even-handed treatment
that unions seek for their members, thereby diminishing the need for
unions. 2
They also question the benign and constructive face that some
put on unions. They cite evidence tending to prove that all too many
See id.; R. FREEMAN & J. MEDOFF, supra note 20.
70. See Weiler, Striking a New Balance, supra note 13.
71. See Review Symposium: What Do Unions Do, by Richard B. Freeman andJames L.
Medoff, 38 INDUS & LAB. REL REv. 244-63 (1985) Critics expressed a number of concerns
about the empirical and analytic validity of Freeman and Medoff's analysis and conclusions. Id. They challenged: conclusions about the positive contributions that unions make to
improvement in productivity (Ashenfelder, id. at 47; Hirsch, id. at 245-50); the use of the
abstraction, "unionism," without adequate consideration of the different forms and paths unions and collective bargaining actually take (Lipsky, id. at 250-53); the limited explanatory
power of the, "voice or exit," model of options open to workers (Mitchell, id. at 253-56);
inadequate attention to the adverse effects of unions on non-union workers. (Reder, id. at 25658).
72. See id.
69.
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unions are, at worst, undemocratic and corrupt and, at best, complacent, unimaginative and interested, primarily, in protecting the preferred status of senior employees who have the most to lose from
technological and organizational change. 3
Those to the left attack the Weiler perspective for being too
rooted in the status quo, overly concerned with advancement of institutional interests at the expense of individual workers' interests and
insufficiently concerned with restructuring the work setting to
change fundamental power relationships. 4 Implicit in this criticism
is a distrust of institutions, such as unions, and a faith in the potential for self-realization in nonhierarchical settings. 5
Both those on the left and those on the right point to the growth
of statutory and common law protections against wrongful discharge
and abuse in the workplace. The government today regulates many
important aspects of the work setting and work relationship. 76 Here
again, unions have less to offer and employees less to gain from collective bargaining.
Some labor-management relations experts believe, however, for
less traditional reasons, that increased unionization is not only desirable but essential.7 7 They argue that to meet international competition successfully, we must dramaticlly alter the nature and extent of
labor-management cooperation and worker participation. It does not
necessarily follow, of course, that unions are essential to improving
labor-management cooperation.
A number of commentators have proposed improving such cooperation outside of traditional collective bargaining. 78 Their opponents
challenge these proposals on several fronts. First, traditional labormanagement cooperative arrangements have to a great extent been
devices for getting workers to accept management norms and objectives. Workers, however, have their own objectives which in many
important respects clash with those of management. Plans which do
not actively pursue workers' own objectives, are not genuinely coop73. See id.
74. See Klare, The Labor-Management Cooperation Debate: A Workplace Democracy'
Perspective, 23 HARV. C.R.-C.L. L. REV. 39 (1985) (stating that to achieve genuine labormanagement cooperation, we must move beyond traditional collective bargaining to a more
democratic, participatory workplace).
75. See id.
76. Weiler, Milestone or Tombstone, supra note 13, at 19 (listing federal statutes addressing problems of equal pay, discrimination, occupational safety and health and retirement
income security).
77. See Dunlop's Address, supra note 16.
78. See Kohler, Models of Worker Participation"The UncertainSignificance of Section
8 (a)(2), 37 B.C.L. REV. 499 (1986)(providing a review of these proposals).
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erative arrangements.7 9 Second, from this one, may conclude that
there must be a vehicle for workers to express their independent
views. The traditional vehicle has been an autonomous workers' organization i.e. a union of some type or other. 80
Dunlop and others argue that without institutional support,
workers' views will not be recognized and needed cooperation will
not be achieved. Moreover, when workers express their own views,
rather than adopting management's, conflict with management is inevitable. Workers need some way to participate in the resolution of
these inevitable conflicts and an ongoing autonomous organization is
the only realistic vehicle.
Advocates of this position carry their argument a step further.
They also assert that workers cannot realize the rights guaranteed by
state and federal law without the institutional support and protection
provided by unions.8 Regulatory agencies and courts lack both the
power and the resources to find and correct statutory or common law
violations. The laws will not work without private enforcement, but
private enforcement by individuals is difficult to achieve. For example, grievance and arbitration systems for handling common law
wrongful discharge claims may not function adequately without
some institutional (e.g., union) support for individual workers who
pursue arbitration. Otherwise, it is one employee against the system.
Much the same applies to statutory rights. Because of the potential effect on the entire work force of any adverse decision, an
employer can afford to contest individual claims or even use self-help
to defeat them (e.g., discharge of those filing for worker's compensation benefits). Individual workers have neither the resources, on the
one hand, nor a stake in the outcome, on the other to pursue individual claims. Only unions with their financial strength and the ability
to match self-help with self-help, can compel the employer to comply
with the laws regulating the work place and the employment
relationship.
Is there any assurance that the workers are going to get the
kind of union leadership they require? Some unions, either willingly
or otherwise, may become more democratic and responsive. Others
may cling tenaciously to their traditional role of protecting the job
79.
80.
occur if
Agenda

See id.
See Summers, supra note 29 (discussing alternative forms of representation that can
workers are not able to win full collective bargaining rights); see also Barkin, An
for the Revision of the American Industrial Relations System, 36 LAB. L.J. 857

(1985).
81.
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security of relatively immobile senior workers. The latter is counterproductive because it is these workers who benefit most from the status quo and, being older, are less adaptable and have the most to
fear from innovation. The unions are in a bind because they may
have to accept such innovations to preserve the firm and its jobs at
the cost of injuring the very members who need them most and are
most loyal to them. The unions find themselves in a position where
they must be unresponsive to those who are most responsive to them.
It would appear that to achieve union growth and participation,
we cannot afford to worry too much about individual choice and
union democracy. Whatever their deficiencies as representative institutions, in this view, only autonomous, strong unions working with
employers can produce a national industrial policy based on genuine
cooperation. The federal government cannot even enforce the laws
already on the books let alone create and operate, from the top
down, a centrally administered system to promote industrial cooperation. A bottom up approach is more likely to be successful, but the
price to be paid will be substantial.
If we are serious about promoting bottom up cooperation, Congress must consider more than how we can increase unionization. It
must also consider deregulation of the bargaining process. We do not
know which forms of cooperation will work, but we assume that
firms and unions which cooperate successfully will survive and prosper and those that do not will sink and fail. If we intend to apply the
rules of survival of the fittest to labor-management relations, we
must also be willing to remove barriers to the struggle. Specifically,
the parties must be free to determine the dimensions of their own
relationships, therefore, regulations which limit bargaining unit determinations, subjects of bargaining and use of economic weapons
must be removed or, at least, relaxed. Conflict will be increased, as
will its impact on outsiders in the short run, but as patterns of successful cooperative bargaining emerge and the others begin to imitate the winners, conflict should in the long run be reduced.
VI.

CONCLUSION

Labor law reform is risky business. Congress must choose between either maintaining the status quo, eliminating some abuses

and restoring a prior balance or encouraging, more aggressively, the
unionization of U.S. business and industry. Doing nothing is, of
course, a choice of the status quo, but even if Congress failed to act
unions are likely to do much better in the future.
If Congress attempts to deal only with the abuses in the present
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system, it is not likely to dramatically change the unions' success
rate in representation elections; however, combined with changes in
the economy, the cumulative effect of restoring the previous balance
is likely to have an impact. Unions should be much more successful,
but is this what we really want?
Congress should carefully consider the more drastic proposals to
modify the basic assumptions of governmental neutrality which have,
in principle, ruled since 1947. Although, in practice, the impact may
be less than one might expect, the proposals represent a change in
our assumption about labor-management relations. Unions would become the vehicle to carry out important national industrial policies.
Are we prepared for this and the changes it would require? The
question cannot be answered at present, but it should be more intensively and extensively addressed than it has been so far.
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